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whose value is determined at some fu-
ture date, e.g., stock options, or bene-
fits or perquisites.

(2) The determination of whether a
salaried employee is among the highest
paid 10 percent shall be made at the
time the employee gives notice of the
need for leave. No more than 10 percent
of the employer’s employees within 75
miles of the worksite may be ‘“‘key em-
ployees.”’

§825.218 What does “substantial and
grievous economic injury” mean?

(a) In order to deny restoration to a
key employee, an employer must deter-
mine that the restoration of the em-
ployee to employment will cause ‘“‘sub-
stantial and grievous economic injury”’
to the operations of the employer, not
whether the absence of the employee
will cause such substantial and griev-
ous injury.

(b) An employer may take into ac-
count its ability to replace on a tem-
porary basis (or temporarily do with-
out) the employee on FMLA leave. If
permanent replacement is unavoidable,
the cost of then reinstating the em-
ployee can be considered in evaluating
whether substantial and grievous eco-
nomic injury will occur from restora-
tion; in other words, the effect on the
operations of the company of rein-
stating the employee in an equivalent
position.

(c) A precise test cannot be set for
the level of hardship or injury to the
employer which must be sustained. If
the reinstatement of a ‘“‘key employee”
threatens the economic viability of the
firm, that would constitute ‘“‘substan-
tial and grievous economic injury.” A
lesser injury which causes substantial,
long-term economic injury would also
be sufficient. Minor inconveniences and
costs that the employer would experi-
ence in the normal course of doing
business would certainly not constitute
““substantial and grievous economic in-
jury.”

(d) FMLA's ‘“‘substantial and grievous
economic injury’ standard is different
from and more stringent than the
““undue hardship” test under the ADA
(see, also §825.702).
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§825.219 What are the rights of a key
employee?

(a) An employer who believes that re-
instatement may be denied to a key
employee, must give written notice to
the employee at the time the employee
gives notice of the need for FMLA
leave (or when FMLA leave com-
mences, if earlier) that he or she quali-
fies as a key employee. At the same
time, the employer must also fully in-
form the employee of the potential
consequences with respect to reinstate-
ment and maintenance of health bene-
fits if the employer should determine
that substantial and grievous economic
injury to the employer’s operations
will result if the employee is reinstated
from FMLA leave. If such notice can-
not be given immediately because of
the need to determine whether the em-
ployee is a key employee, it shall be
given as soon as practicable after being
notified of a need for leave (or the com-
mencement of leave, if earlier). It is ex-
pected that in most circumstances

there will be no desire that an em-
ployee be denied restoration after
FMLA leave and, therefore, there

would be no need to provide such no-
tice. However, an employer who fails to
provide such timely notice will lose its
right to deny restoration even if sub-
stantial and grievous economic injury
will result from reinstatement.

(b) As soon as an employer makes a
good faith determination, based on the
facts available, that substantial and
grievous economic injury to its oper-
ations will result if a key employee
who has given notice of the need for
FMLA leave or is using FMLA leave is
reinstated, the employer shall notify
the employee in writing of its deter-
mination, that it cannot deny FMLA
leave, and that it intends to deny res-
toration to employment on completion
of the FMLA leave. It is anticipated
that an employer will ordinarily be
able to give such notice prior to the
employee starting leave. The employer
must serve this notice either in person
or by certified mail. This notice must
explain the basis for the employer’s
finding that substantial and grievous
economic injury will result, and, if
leave has commenced, must provide
the employee a reasonable time in
which to return to work, taking into
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account the circumstances, such as the
length of the leave and the urgency of
the need for the employee to return.

(c) If an employee on leave does not
return to work in response to the em-
ployer’s notification of intent to deny
restoration, the employee continues to
be entitled to maintenance of health
benefits and the employer may not re-
cover its cost of health benefit pre-
miums. A key employee’s rights under
FMLA continue unless and until the
employee either gives notice that he or
she no longer wishes to return to work,
or the employer actually denies rein-
statement at the conclusion of the
leave period.

(d) After notice to an employee has
been given that substantial and griev-
ous economic injury will result if the
employee is reinstated to employment,
an employee is still entitled to request
reinstatement at the end of the leave
period even if the employee did not re-
turn to work in response to the em-
ployer’s notice. The employer must
then again determine whether there
will be substantial and grievous eco-
nomic injury from reinstatement,
based on the facts at that time. If it is
determined that substantial and griev-
ous economic injury will result, the
employer shall notify the employee in
writing (in person or by certified mail)
of the denial of restoration.

§825.220 How are employees protected
who request leave or otherwise as-
sert FMLA rights?

(a) The FMLA prohibits interference
with an employee’s rights under the
law, and with legal proceedings or in-
quiries relating to an employee’s
rights. More specifically, the law con-
tains the following employee protec-
tions:

(1) An employer is prohibited from
interfering with, restraining, or deny-
ing the exercise of (or attempts to ex-
ercise) any rights provided by the Act.

(2) An employer is prohibited from
discharging or in any other way dis-
criminating against any person (wheth-
er or not an employee) for opposing or
complaining about any unlawful prac-
tice under the Act.

(3) All persons (whether or not em-
ployers) are prohibited from dis-
charging or in any other way discrimi-
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nating against any person (whether or
not an employee) because that person
has—

(i) Filed any charge, or has instituted
(or caused to be instituted) any pro-
ceeding under or related to this Act;

(ii) Given, or is about to give, any in-
formation in connection with an in-
quiry or proceeding relating to a right
under this Act;

(iii) Testified, or is about to testify,
in any inquiry or proceeding relating
to a right under this Act.

(b) Any violations of the Act or of
these regulations constitute inter-
fering with, restraining, or denying the
exercise of rights provided by the Act.
“Interfering with’” the exercise of an
employee’s rights would include, for
example, not only refusing to authorize
FMLA leave, but discouraging an em-
ployee from using such leave. It would
also include manipulation by a covered
employer to avoid responsibilities
under FMLA, for example:

(1) transferring employees from one
worksite to another for the purpose of
reducing worksites, or to keep work-
sites, below the 50-employee threshold
for employee eligibility under the Act;

(2) changing the essential functions
of the job in order to preclude the tak-
ing of leave;

(3) reducing hours available to work
in order to avoid employee eligibility.

(c) An employer is prohibited from
discriminating against employees or
prospective employees who have used
FMLA leave. For example, if an em-
ployee on leave without pay would oth-
erwise be entitled to full benefits
(other than health benefits), the same
benefits would be required to be pro-
vided to an employee on unpaid FMLA
leave. By the same token, employers
cannot use the taking of FMLA leave
as a negative factor in employment ac-
tions, such as hiring, promotions or
disciplinary actions; nor can FMLA
leave be counted under ‘‘no fault” at-
tendance policies.

(d) Employees cannot waive, nor may
employers induce employees to waive,
their rights under FMLA. For example,
employees (or their collective bar-
gaining representatives) cannot ‘‘trade
off’” the right to take FMLA leave
against some other benefit offered by
the employer. This does not prevent an
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